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JUDICIAL LAW-MAKING EXEMPLIFIED IN 
INDUSTRIAL ARBITRATION 

Of the various experiments in collective bargaining, industrial de- 
mocracy, and the quasi-judicial arbitrament of industrial issues, the 
agreements in the men's clothing industry have certain features of pecul- 
iar interest to the legal profession. It has been pointed out by Professor 
Wigmore that the procedure is broadly analogous to that by which 
standards were developed in the Law Merchant which later found their 
place in the law of the land. It is not impossible that the courts may 
later find aid for standards of industrial justice in the cumulative work 
of the industrial boards which are patiently building up precedents. 
Indeed the issues presented to the arbitrator involve the same ultimate 
problems which confront the judicial law-maker in any new field where 
standards are still to be worked out for dealing with opposing interests. 

While my experience as chairman of the Board of Arbitration, 
under the Hart, Schaffner and Marx Agreement, and later in a similar 
capacity for the Chicago Men's Clothing Industry, was not a long one, 
it nevertheless presented certain problems that may be of interest from 
a legal as well as from a social and philosophical point of view. 

The essential features of the plan have been stated in print but 
may be briefly summarized for the convenience of those not familiar 
with them. The fundamental idea is that of securing a peaceful and 
mutually advantageous method of carrying on industry. The method 
provides (1) for collective bargaining between firm and union both in 
making the original contract and subsequently to some extent in deal- 
ing with new matters, (2) for a permanent body (a board, or boards) 
to act judicially in interpreting and applying the agreement and, what 
is fully as important, to maintain as a living process the central idea 
of a joint interest in the on-go and conditions of the industry. To a 
degree as yet undetermined this "impartial machinery" also takes account 
of "public" interest, as distinct from the interests of the contracting 
parties. 
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The firm and the union, accordingly, negotiate an agreement which 
(a) declares the general end sought through the agreement by the 
respective parties; (b) lays down a very few- specific terms, e.g. the 
number of hours that constitute a week's work, the provision for equal 
division of work in slack periods, the general schedule of wages with 
the methods for making readjustments where needed during the period 
covered by the agreement, the rights of the two parties as to hiring, 
discharge and discipline; (c) sets up one or more boards to act both 
in a judicial procedure by hearing cases and rendering decisions, and 
in an investigative, mediating and quasi-legislative capacity in dealing 
with situations not clearly covered by any rules. In this latter capacity 
the general end or purpose of the agreement is regarded as supplying 
a principle to which recourse can be had when specific rules are lack- 
ing. In the Chicago agreements distinct functions are assigned to two 
separate boards called the Trade Board, and the Board of Arbitration. 
The first is the primary board for adjusting grievances, and changes in 
piece rates due to changes in styles, and for determining questions of 
fact and testimony. The second hears appeals, but concerns itself 
mainly with questions of principle and the application of the agree- 
ment to new issues as they arise, which may either be referred to it 
by the Trade Board or brought directly before it by petition from either 
party. In cities other than Chicago the dual system of boards has 
either not been set up by the agreement, or not used in practice. But 
in a market as large as Chicago where some 40,000 workers are em- 
ployed there have seemed to be sufficient issues to keep two Trade 
Boards and a Board of Arbitration occupied pretty continuously. The 
period observed included parts of an unusually active and an unusually 
slack season and hence offered many special problems as well as the 
ordinary cases. 

The outstanding procedural features that have legal interest are : 

(1) the more permanent character of the institutions thus set up and 
the consequent continuity of "legal tradition" — if such it may be called : 

(2) the semi-professional status of the representatives of the parties — 
the "counsel." The substantive problems are numerous, but I select (1) 
the relation of law to power in such arbitration based on voluntary 
contracts ; 1 (2) the mutual obligations arising out of the status of the 
parties and the general purpose of the agreement as over and above 
those expressly written into the text of the agreements; (3) the weight 
to be attached to usages or customs of the trade: are they a sort of 
property right, and what if they conflict with the general public interest 
in improved methods of production? (4) elements which enter into 
setting standards for a "just" or "fair" wage. 

'Professor Robert L. Hale, Law Making by Unofficial Minorities (1920) 20 
Columbia Law Rev. 451. 
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(1) The agreement is for a term of years (three in Chicago) and 
the chairmen of the boards are chosen for the -same periods. All de- 
cisions are made in writing and are preserved and cited. The boards 
ordinarily follow precedents unless circumstances are seen to be clearly 
different. This tends to make the boards take account of the long run 
as well as of the immediate consequences. It makes the Board of 
Arbitration cautious about sweeping statements, and inclined to follow 
in new situations the example of the federal Supreme Court in its 
pragmatic method of gradually determining the bounds of police power 
and individual rights. This continuity of tradition has been substan- 
tially aided by the relative permanence of the personnel in the Hart, 
Schaffner and Marx boards. It is creditable alike to the parties and 
to the two chairmen that Mr. Williams served as Chairman of the Board 
of Arbitration from his first election in December, 1912, to his death 
seven years later, and Mr. Mullenbach, Chairman of the Trade Board, 
originally chosen in 1912, is still in office. The tendency is decidedly 
toward that certainty and generality which are among the marks of law. 

(2) The parties immediately concerned do not ordinarily present 
their own cases. The firms, or the foremen and superintendents, are 
represented by "labor managers," who are, on the one hand, supposed 
to be expert in dealing with labor, and, on the other, to be informed 
as to the past decisions of the boards and to take an interest in mak- 
ing arbitration succeed. The men and women whose wages or working 
conditions or tenures are concerned are represented by deputies, who 
are usually continued in office year after year, and come to consider 
it their concern to maintain the dignity and authority of the boards, 
as well as to look out for the interest of their clients. In short the 
same influences of group psychology which tend to make lawyers not 
only attorneys for their clients but also members of the court, are at 
work in the sittings of a permanent board, if the spirit and temper of 
the board manifest respect for a principle higher than any private interest. 

One fact tends to emphasize this aspect of responsibility. A court 
of law has its own agents for enforcing its decisions. The boards have 
to rely upon the parties to carry them out in good faith. Requirements 
upon employers are likely to be of more definite character — an increase 
of wage, a reinstatement of a suspended employee. Requirements upon 
the union frequently involve specific performance where an element of 
good will is involved — e.g. a fair day's work in occupations not capable 
of exact standardization. Hence it was not uncommon to hear from 
union representatives the request: "In making a decision please remem- 
ber that we have the job of getting it carried out by our people. It 
is one thing for us around this table to say what we think is right; it 
is another thing to convince ten thousand people of various languages, 
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degrees of education, and attitudes toward the organization." The 
boards have felt their task to be partly one of education, and not merely 
one of pronouncing decisions without taking account of the psychology 
of the parties. 

II 

( 1 ) As is clearly stated in Professor Hale's article 2 any such 
plan of arbitration based on voluntary contracts involves a balance of 
power as well as a supposedly impartial justice. The relative bargain- 
ing powers of the respective parties find expression in the wage scales 
adopted, except in so far as certain minimum wages for beginners may 
be based on cost of living. This is in its way analogous to the adoption 
of any constitution or the enactment of any legislature not due to unani- 
mous vote. The federal Constitution, if in one sense the will of the 
people, was just as clearly a series of bargains between opposing groups. 
Every tariff law is a similar coercion of a minority — by the method 
of counting ballots instead of breaking heads. The check upon the extent 
to which the stronger power will go in formulating its terms, i. e., its 
legislation, is partly the fear of a political defeat through a shift of 
voters if too extreme action is forced, partly the economic consequences 
of too exclusively selfish a class measure, and partly perhaps the more 
creditable motive of not wishing to crowd the weaker too closely to the 
wall. The courts do not ordinarily go behind the legislation to ask 
whether the fundamental forces which gave it existence were in their 
opinion beneficent. A Democratic judge administers a Republican tariff, 
and a Republican judge administers a Democratic income tax. So the 
voluntary contract in the labor agreements reflects the limits of con- 
cessions which each is willing to make and the limits of the demands 
which each is prepared to insist upon in the existing circumstances. 

Nor does the question of power disappear in the issues raised 
before the boards, — any more than it disappears in injunction proceed- 
ings against labor unions in the courts, or in questions of constitutional 
law under the Fourteenth Amendment. 

The immediate issue presented for adjudication does not always 
disclose the root of the matter. Shall there be any limit to the number 
of apprentices, or shall a firm engage as many as it desires? At 
first it seems a simple matter of recruiting and training necessary crafts- 
men, or, to a teacher, a matter of affording a vocational opportunity to 
a boy. But it soon appears as a question of balance of power: the 
more apprentices, the greater the supply of skilled cutters ; the fewer 
apprentices, the better control of the situation by the union. Who shall 
select the candidates? It appears at first the obvious province of employ- 
ment management. But it soon emerges that the foreman who has it in 
his power to appoint may strengthen his hold upon a given worker by 

2 Law Making by Unofficial Minorities (1920) 20 Columbia Law Rev. 451. 
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promising to appoint the worker's son, whereas if the union has the 
right to nominate, the prestige of the union organization is correspond- 
ingly increased. Shall a more effective process or method of production 
be installed? The obvious fact is that apparently the public as well 
as the firm will gain, and the worker will not suffer any direct reduction 
in rate of pay. But if the improved process means that fewer men are 
needed, if the more efficient subdivision of the process means that the 
all-around craftsman is no longer essential, the union sees power slipping 
away and reappearing in the employer's scale of the balance. At the 
expiration of an existing agreement the parties negotiate a new one and 
the terms of the new agreement represent the bargaining power of 
employer and workman. Is it fair for the arbitrator to render a de- 
cision which shall not merely affect wages and working conditions during 
the life of the agreement but shall to some extent affect the bargaining 
power of the parties in making another agreement? 

The problem is analogous to the distinction between legal and politi- 
cal functions. What is the province of courts, and what the province 
of legislatures and elections? How far should society be shaped by the 
"rule of reason" and how far by the will of the people? When John 
Marshall and Thomas Jefferson took office in 1801, no reader of Bev- 
eridge's Life of John Marshall can fail to recognize that Federalism, 
with its supporting nationalistic, commercial, and creditor interests, was 
to continue on the bench the contest it had lost in the Congress and the 
presidency against the local, agricultural, and debtor interests. And 
I suppose that no one attributes the decisions of John Marshall to the 
fact that his logic was superior to that of Thomas Jefferson. The 
syllogisms had their major premise in a political philosophy, not in 
a written document. I suppose that the same is true of the decisions 
which deprived the Fourteenth Amendment of most of its significance, 
so far as protecting the negro was concerned, and more recently of 
Coppage v. Kansas? and Hitchman Coal & Coke Co. v. Mitchell. 4 

How far should an arbitrator essay in an humble fashion the role 
of a statesman and endeavor to advance a philosophy of social order, 
and how far should he follow the policy of "hands off, let the contending 
interests settle for themselves the issues involving balance of power!" 
just as the courts often refuse to pass on matters which, they say, belong 
to the legislature? If the arbitrator sways the balance strongly he is 
likely to make the losing party so dissatisfied that it will refuse to renew 
the agreement. If his decision is merely a reflection of the actual 
balance of power he seems not fully to justify the confidence reposed 
in him by the parties. For they seem to ask him to see farther from 
his position above the battle. And if he does rely on some philosophy 

3 (1915) 236 U. S. 1, 35 Sup. Ct. 240. 

4 (1917) 245 U. S. 222, 38 Sup. Ct. 65. 
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of society in making his decision, shall it be the prevalent philosophy 
of present American life, or shall it be that of some supposedly better 
order? During my own experience the decisions of the Board on which 
I sat aimed in general to avoid any permanent displacement of the 
balance of power toward either end of the beam. They sought to effect 
this by giving increased power to the impartial machinery pending nego- 
tiations and revisions of the agreement by the parties at the proper time, 
i.e., when the existing agreement should expire and the question of 
renewal should arise. For example, temporary increases in apprentices 
were allowed as an emergency matter to firms which should satisfy 
the Board of their need for them, the percentage to revert automatically 
to the previous ratio as fast as apprentices should complete their term. 
In its general attitude I presume the Board was, unconsciously perhaps, 
acting in accord with the views of Mr. Justice Holmes as expressed 
in his address on Law and the Court, 5 although this address had not 
then come under the eye of the Board : 

"While there still is doubt, while opposite convictions still keep 
a battle front against each other, the time for law has not come ; the 
notion destined to prevail is not yet entitled to the field. It is a mis- 
fortune if a judge reads his conscious or unconscious sympathy with 
one side or the other prematurely into the law, and forgets that what 
seem to him to be first principles are believed by half his fellow men to 
be wrong." 

Certain decisions which involved a social philosophy will be noted under 
subsequent heads. 

(2) A frequent question was that of broad versus strict inter- 
pretation of the Agreement and of the rights and duties of the parties 
under it. One party would claim it had a right to a certain course of 
action because nothing in the agreement forbade it; or again a party 
would deny that anything in the agreement authorized an assertion 
of authority demanded by the other party in the interest of "justice." 
A typical case which brought up the issue of possible mutual obligations 
not specified in the contract was as follows : A certain firm in ad- 
dition to its main factory had opened and carried on for some weeks 
another factory, in which a different quality of clothing was made. 
This proved unprofitable and the firm decided to close this branch. 
The agreement had no clause explicitly covering such a situation. A 
clause which was framed for a somewhat analogous situation reads : 

"When sections are abolished, the company and its agents shall 
use every effort to give the displaced workers employment as much 
as possible like the work from which they were displaced, within a 
reasonable time." 
There was some dispute as to whether the firm had given any previous 

' Collected Legal Papers (1921) 294-5. 
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notice to the workers of its intention to close the factory. But when 
the case was originally heard the evidence did not show any such notice : 
in fact the men first discharged professed not to know why they had 
been discharged and it was only after questioning by the Chairman that 
the manager stated that these men were not discharged for any fault 
but because the factory was to be closed. It appeared on inquiry that 
men from this branch shop could not well be provided for in the main 
shop on account of limitations of space and because of conditions in 
quality of the work. The Board ruled that some notice of the intention 
to close the factory should have been given to the workers and that 
as this had not been done a week's wages should be allowed to all 
workers in the factory to support them while looking for other positions. 
The firm appealed from this decision to the Board of Arbitration and 
claimed that nothing in the agreement applied to the closing of an 
unprofitable factory or justified the requirement that wages should be 
paid for services not rendered. The Board of Arbitration upheld in 
principle the ruling of the Trade Board which had first passed upon 
the case. It took the position that so far as the parties to these agree- 
ments were concerned labor is not merely a commodity. It held that 
the fundamental understanding which underlies the agreement is that 
the parties treat each other with mutual consideration, and that this 
would require either notice of sudden closing of a shop, or some pro- 
vision to enable workers to find positions, or such other method of 
meeting a situation as might appear proper to the Board. In other 
words it held that here was an obligation arising out of the status of 
the parties. In reply to the objection that men not infrequently left 
employ without notice, the Board declared that if the whole body of 
workmen or such a large number of them as to cripple business were 
to leave suddenly without notice and go to another shop or for any other 
purpose, the Board would consider that this firm had a just grievance 
and would hold the union responsible to prevent such mass movement 
without proper notice. This decision implied of course a theory diamet- 
rically opposed to that of the Adair case 6 and to the usual theory as I 
understand it of the courts where there is no explicit time contract. It 
is generally held that one or all workmen may be dismissed at any 
moment or may leave at any moment. The basis of this "right" may 
be supposed to be, as by Mr. Justice Harlan, "freedom," but the actual 
working of it is to render industry insecure. It is finding frequent 
illustration in the wholesale discharges and generally ill-distributed 
readjustments of the present business deflation. It is in small an expres- 
sion of our general irresponsible method of carrying on business en- 
terprise which often distributes rapidly to stock-holders the huge profits 
of an advancing market and makes no provision for steadying the 

6 Adair v. United States (1908) 208 U. S. 161, 28 Sup. Ct. 277. 
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shocks and distributing the burdens of a declining market. It was of 
interest to the Board to note that in a decision of the Kansas Industrial 
Court shortly following the above case the principle of a mutual obligation 
was recognized. 

(3) A highly difficult problem which has its interesting legal an- 
alogies made its appearance in several cases : the problem of rights con- 
nected with certain usages of the trades or crafts employed. The 
firm claimed a general right to introduce improvements in machines, 
or in operation, or in organization and division of labor, with the pro- 
vision that if any workman should be thereby affected injuriously in 
wages or in the difficulty of his work he should have redress through 
the impartial machinery. The particular cases which brought up the 
issue were seemingly of slight importance. Should the linings to be 
cut by machine be piled one hundred high or only ninety as had pre- 
viously been the case? The operator was working by the week and 
consequently his wages would not be affected. Should fabrics of differ- 
ent weave or color be piled together and cut in one operation or must 
each style of fabric be cut separately? At the time when this latter 
question arose there was a greater demand for cutters than could be 
supplied by the union and hence there was no question of displacement 
involved. The union considered the methods in vogue as standards 
sanctioned by usage. It maintained that the industry had formerly been 
in a deplorable condition not only in the matter of wages but also in 
relation to the health and general comfort of the workers; that these 
conditions had been step by step improved and standards made by 
agreement or otherwise ; and that if these standards or usages could be 
broken down at will by the employer or even questioned by the Board 
their whole position was rendered precarious. They felt not only that 
change in these standards by the employer would be like depriving them 
of their property without due process of law ; they felt that here were 
certain absolute rights, which were not subject to law, but which on the 
contrary were to be supported by law. In other words they felt as 
judges have frequently felt about rights of private property. In cer- 
tain cases where an improvement in process could evidently be secured, 
the union was quite willing that this should be effected, but just as the 
private land-holder whose property is taken for public use expects to 
receive some compensation, so they would expect if they granted to 
the employer or to the public a waiver of valuable customary rights 
to receive a quid pro quo. Of course the issue is an old one. It arose 
when machines were introduced. If one compares it broadly to the 
issue raised by certain legal titles to property he will probably find the 
equities and morals of the situation not wholly dissimilar. Much landed 
and personal property undoubtedly represents little or no service ren- 
dered to society, and at present may be at least as great an obstacle to 



JUDICIAL LAW-MAKING IN INDUSTRIAL ARBITRATION 413 

public welfare as an inefficient method of cutting up cloth. Suppose my 
ancestor bought the island of Manhattan for a hundred dollars, or stum- 
bled upon a coal or iron mine or an oil deposit in his pasture, or secured 
valuable franchises for a song, is it just that on this account I, myself, 
should be exempted from the necessity of any useful work and should be 
supported by the hands of society ? Suppose my trade ancestor or prede- 
cessor bargained for a certain conception of a valuable service called 
"a cut," does this entitle me, his industrial or trade-union heir, to a con- 
tinued advantage therefrom as though it were a specie dollar of specified 
weight and fineness? The prescriptive factor, undisturbed possession, 
is similar. From the standpoint of individualistic natural rights, I see 
no radical difference. If a trade unionist instead of a farmer or a mer- 
chant were writing a bill of rights he might easily understand his craft- 
customs to belong to what Locke called property and Blackstone liberty. 
From the standpoint of social welfare the justice of recognizing the 
right of property inheritance, even when the property title was originally 
due to no useful service and now involves a burden of supporting an 
idle owner, depends on how much society can afford to pay, first, for 
the general permanence of conditions in the social order, and second, 
for the unity and continuity of the family group in particular. The 
justice of recognizing a title to an inherited craft-usage may be con- 
ceived to depend on how far it is worth while to maintain a stable in- 
dustrial order, and to encourage unity and continuity in a worker's 
group.- 

The Board found itself in several decisions coming to a view which 
suggests certain tendencies in the public attitude toward property. It 
held that usage, whether in craft-practice or in interpretation of the 
Agreement, does establish a sort of prima facie claim, but that until 
this claim has been presented, discussed, and considered before the 
impartial machinery, it cannot be considered as settled. In particular 
it held that a workers' group, like the family group, should be encour- 
aged, since under our system it is the only institution for protecting the 
interests of a class which is not upon an equality with the employer in 
bargaining power. Hence the Board was unwilling to assert unquali- 
fiedly that the employer might change a usage without the approval of 
the impartial machinery. But when a usage clearly conflicts with public 
welfare as involving restriction of output and where no matter of health 
is concerned, it has seemed that usage should give way, provided some 
measure at least of compensation be awarded the worker for the loss 
of an asset or bargaining point. I incline to think the temper of the 
American people is moving in this direction as regards certain forms 
of property. The growing uneasiness over such a coal situation as 
would have resulted in serious hardship this season had it not been for 
an exceptionally late and mild winter, and numerous less conspicuous 
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instances make it likely that if the public sees clearly that property rights 
are restricting production it will insist on a more efficient method. Dur- 
ing the war we had brought to our attention very forcibly that to con- 
duct a business in such a way as to produce the most is not necessarily 
the same as to conduct a business in such a way as to yield the greatest 
profit. The present theory of conducting business is that profit is the 
primary consideration. If it should become clear that this method of 
conducting business is contrary to public interest in certain fundamental 
industries, would not the public attitude be the same as toward definite 
adherence to customary standards which restrict production on the part 
of laborers? If the courts are ever called upon to face one of these 
problems, will they not be obliged to consider the other also? 

(4) Wages are agreed upon by negotiation when agreements are 
entered into, but a safety valve for market fluctuations is provided by a 
section in the agreements which reads as follows : 

"If there shall be a general change in wages or hours in the clothing 
industry, which shall be sufficiently permanent to warrant the belief that 
the change is not temporary, then the Board shall have power to determine 
whether such change is of so extraordinary a nature as to justify a con- 
sideration of the question of making a change in the present agreement, 
and, if so, then the Board shall have power to make such changes in 
wages or hours as in its judgment shall be proper." 

Cases under this section have arisen from time to time, especially under 
the rapidly rising markets and costs of living since 1917, and this has 
compelled the Board to consider what changes are "proper." In other 
words, are there yet any standards for the "fair wage" which all states- 
men at election time assure the workman he ought to receive ? During the 
war the rapidly increasing cost of living was generally recognized to be a 
ground for increase of wages. The extraordinary demand for labor in 
many occupations brought with it an offer of wages often in excess of the 
increased cost of living. In the most important case which came before 
the Board during my tenure, the union asked for an increase of wages 
which should not only correspond to the increased cost of living but 
should make possible an improvement in the standard of living if the 
industry could afford it. It appeared from figures submitted that previ- 
ous increases had in the main been sufficient to maintain the previous 
standards of living. In some cases previous increases had exceeded the 
increased cost of living. The question then was, should a further increase 
be granted which would permit an improved standard of living. It was 
shown that such increases had already been made in other competitive 
markets. Should those who wear clothing pay a higher wage to those 
who make clothing? According to views of older days when people 
were divided into successive strata of worth and every occupation had its 
rank, one might consider seriously the question as to where the maker of 
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clothing ought to rank in the social and economic scale. Our method of 
individualism and the competitive social order is either less or more 
rational as one pleases to look upon it. A short time ago it located makers 
of clothing nearly at the foot of the ladder in sweat-shop conditions. 
To-day they are in the upper group of skilled crafts and, if the industry 
were not still to a considerable extent seasonal, would be as well paid as 
clerical work and as public school teacher or postofHce employee. Should 
it, then, be said that in the public interest further improvement in standard 
of living for this group was not justified ? 

The Board held that there is as yet no clear standard in our social 
order for assigning a relative position to any group of workers and that 
so far as the public interest is concerned, it would not be justified in 
singling out the clothing workers for an accounting unless data were also 
available for every stage in the process of production and marketing, and 
unless the test of fair profits as well as fair wages were to be made. 
In the absence of such data the Board held therefore that the workmen 
in this industry were entitled to take advantage of the increased demand 
for their product and their labor and to receive an increased wage. 

The broader interest of the problem is that it compels a frank 
acknowledgment of our present basis and the ambiguity in all such phrases 
as "fair wage" and "fair profits." If we mean by "fair" anything which 
is agreed to by the parties under the laws of supply and demand, that is one 
thing. If we have lurking in our minds the conception of some moral 
standard not for election purposes only, that is another. The standard 
of "what the parties agreed to" under laws of supply and demand is 
commonly said to be fair only if the parties are equal. Under modern 
conditions this is so complicated a question as to yield little hope of 
any satisfactory standard. We are then actually forced to the conclusion 
that in a democratic society governed by supply and demand the actual 
standard is bound to be what the public is willing to pay. The best hope 
for making public opinion approach a reasonable standard lies in educat- 
ing the public taste and the public judgment of different goods and 
services, and for this education the indispensable conditions are (1) 
greater publicity as to rewards which various members of society are now 
obtaining for their services, (2) more scientific methods of judging the 
quality of goods and the efficiency of production, and (3) a broader culti- 
vation that we may all know and prize the goods which enrich and 
ennoble life. 

James H. Tufts 
University of Chicago 



